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Ms. Paula J. Wilson

Hearing Coordinator

Idaho Department of Environmental Quality
1410 North Hilton

Boise, ID 83706

Dear Ms. Wilson:

The J.R. Simplot Company (Simplot) offers these comments on the Proposed Rule
Docket No. 58.0102-1001 Antidegradation Policy Implementation.

Simplot has numerous facilities in Idaho engaged in food processing, fertilizer
manufacturing, mining, and other agriculture-related operations. Some of these
operations have NPDES permits, stormwater permits or discharge to municipalities that
do have discharge permits. Thus, Simplot has a direct interest in the proposed
Antidegradation Policy Implementation.

Representatives from the J.R. Simplot Company have been a part of various trade
associations (Idaho Association of Commerce and Industry, Idaho Mining Association
and Northwest Food Producers Association) who have been involved in the
development of this proposed rule. As comments from these trade associations state,
this proposed rule will have a significant effect on the Clean Water Act permitting in
Idaho. The ability to obtain wastewater permits in a timely and reasonable manner is
very important to adapt to changing business conditions and needs. It is important to
have antigradation policy implementation procedures that achieve the needed
environmental protection yet provide a predictable, practicable regulatory process.
Simplot has the following commitments on the proposed rule to achieve these
objectives.

1. ldentification of Tier | and Tier Il Waters

A core element of the antidegradation procedures is the identification of Tier | and Tier I
waters." The proposed rule allows for waters that do not support beneficial uses to be
classified as Tier Il waters if certain biological criteria are met. Also, the proposed rule
does not provide for DEQ listing Tier | and Il waters. Simplot believes that the

' Tier IIl waters are identified by statute.
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antidegradation program should: (1) Use existing regulatory structures as much as
possible, (2) make use of existing assessment determinations and (3) provide a
regulatory process that is clear as to how it works and what is required of the regulatory
community.

1A. Classification of “Waters”: Impairment vs. Beneficial Uses

The water quality program has its foundation in the establishment of various
beneficial uses and then establishes the criteria (numeric and narrative criteria)
to determine whether or not those uses are being met. The most common ones
for Idaho waters are cold-water biota and recreation contact (either primary or
secondary). If water quality data shows that the numeric and/or narrative criteria
are not being met, then it is determined that such a water is not meeting specific
beneficial uses and a regulatory process is started to restore the beneficial uses.

The proposed antidegradation rule introduces a new definition in the
classification of waters by using the term “impairment.”

010.49. Impairment.
a. For the purpose of determining the appropriate level of antidegradation
protection, impairment means:

i. For aquatic life uses, that two or more major biological groups
such as fish, macroinvertebrates, or algae have been modified by
human activities significantly beyond the natural range of the
reference streas or conditions approved by the Director in
consultation with the appropriate basin advisory group; and

ii. For recreational uses, non-compliance with those levels of water
quality listed in Sections 200, 210, 251, and 275 (where applicable).

b. The Department shall utilize the current version of the “Water Body
Assessment Guidance” as published by the Idaho Department of
Environmental Quality, as a guide to assist in making impairment
decisions.

This proposed definition of impairment in the draft rule allows a water segment
that is not meeting beneficial use(s) to be classified as “not impaired” for the
purposes of antidegradation, thus it could be classified as a Tier |l water.

Tier Il waters are defined as following:

“Where the quality of the waters exceeds levels necessary to
support propagation of fish, shellfish and wildlife and recreation in
and on the water....” [IDAPA 58.01.02.051.02]

The antidegradation procedures need to work with existing water quality and
permit programs rather than add new definitions which will create additional
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“process” driven requirements. Reasons for why this is problematic from a
regulatory and permitting perspectives include:

First, the proposed rule elevates “biological data” as being the arbitrator whether
or not a water body is a Tier | or Tier Il water. Simplot is not aware of any
regulatory or technical reason to use biological data as being the determining
factor as to how water bodies should be treated in regards to antidegradation.
Clearly, EPA does not use biological assessment data to remove a water
segment from a 303(d) listing. It is not clear why biological data should be used
for changing determinations for “antidegradation” determinations but cannot be
used for 303(d) listing purposes. DEQ has not provided any technical or
regulatory justification for this approach.

Second, it is not clear what is the process for determining how the biological
data, for a water segment that is not meeting beneficial uses, shows that such a
water segment is not “impaired.” Such a determination may require new data
and studies. This is very problematic for a permittee who is trying to get a new or
expanded permit. The regulatory process needs to be straightforward and
predictable; otherwise it becomes very difficult for the regulated community to
implement projects. This definition of impairment adds considerable uncertainty
and complexity to the permitting process.

Finally, the proposed rule creates a “double” definition that raises the issue of the
appropriateness of criteria and designated beneficial uses. If the biological data
show no “impairment”, then it raises the issue of whether the criteria for aquatic
life uses are appropriate.

Simplot recommends the deletion of the “impairment.”

% The State of Oregon requires that waterbodies must have water quality that meets or is better than all
water quality criteria in order to be classified as High Quality Waters (HQW). Thus, Simplot's
recommendation is consistent with an approach taken by other states.
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Envi L Quality: ” st i ki : :
1B. Non-Assessed Waters

The proposed rule states that waters that have not been assessed in the
Integrated Report will be “provided an appropriate level of protection on a case-
by-case basis using information available at the time of a proposal for a new or
reissued permit or license.” As stated earlier in this comment letter, one the
major concerns with this rulemaking is the creation of a cumbersome regulatory
processes that will result in resource intensive administrative processes. It is not
clear at all how such a determination will be made including what information will
be needed to make such a determination. Simplot recommends that for such
waters that they be classified as Tier | waters unless there is data that shows that
classification as Tier Il is warranted. Such unassessed waters cannot be
identified as Tier Il water as there is no data to support such a determination.
Tier | designation provides for “existing uses and the water quality to protect such
uses to be maintained and protected.” Thus, a Tier | designation provides
protection while additional data is collected to provide a technical basis for
designation.

Simplot recommends the following changes in the proposed rule (new language
is underlined, language to be deleted has a strikethrough):

052.06. Identification of Tier | and Il Waters. The Department will
utilize a water body by water body approach in determining where Tier |l
protection is appropriate in addition to Tier | protection. This approach
shall be based on an assessment of the chemical, physical, biological and
other information regarding the water body. The most recent federally
approved Integrated Report and supporting data will be used to determine
the appropriate level of protection as follows.

b. Water bodies identified in the Integrated Report as not assessed will be

provided Tier | an-appropriate level of protection en-a-case-by-case until

basis-using information is_available to determine whether assessed uses

are fully supported. ai-the%me—ef—a—p;epesal—feparnew—%%&md—peﬂnﬁ
OF-icense:

1C. I|dentification of Tier | and |l Waters Needs to be Integrated with Current
Assessment Program

Simplot believes very strongly that the antidegradation program needs to be
integrated with the existing water quality “assessment” program. DEQ already
has a very well established process for classifying all waters in the State of
Idaho. This system utilizes the following classification system.
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Table 1

Desci;i_}ﬁon

Water Segment Classification (*)
Category Subcategory
1
2
3
4
4a
4b
4c
5

Water quality standards are presumed to be met.
Waters fully support the beneficial uses that have
been assessed; not all beneficial uses have been
assessed.

Insufficient data to determine if beneficial uses are
being attained.

Waters that do not meet a standard for one or more
beneficial uses.

Waters that have a TMDL completed and approved by
EPA.

Waters with pollution control requirements placed on
them and expected to attain the standard in a
reasonable period of time.

Waters for which the standard not being achieved is
not caused by a pollutant

Waters that do not meet the water quality standards
for one or more beneficial uses due to one or more
poliutants.

(*) The Integrated Report refers to ‘waters” as assessment units. In these comments, the term

“water segments” is used to refer to the same designation.

DEQ publishes every two years an update classifying water segments
(assessment units) in the state according to these categories. From Simplot's
perspective, using these categories to help determine Tier | and Il waters would
seem to be a very logical and practical method. Table 2 shows how these
categories could be used to determine Tier | or Tier |l status.

Table 2

Utilization of Water Categorization for Antidegradation Tiers

_Integrated Report Category

Aﬁ?i"c\i'é"g radation Tier

1
2
3
da

4b
dc

90

Tier |l

Tier i

Tier | initially. Can be Tier Il if data becomes available
to support designation.

Tier |. Can—be TierH-if-there-is-evidence—that-the
stapdardis-hot being-met due-tonatural-causes-

Tier.

Tier 1. Can be Tier 1l if there is evidence that the
standard is not being met due to natural causes.

Tier |
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There are several advantages to using this system. First, it uses fully the data
from the assessment program for the antidegradation policy implementation
procedures. There are no “duplicative definitions” or regulatory processes.
Second, the preparation of the Integrated Report provides the opportunity for
public comment, including the submittal of data showing whether beneficial uses
are being attained or not. Finally, this category list clearly shows what waters are
Tier | and what waters are Tier I, thus helping the regulated community know
before initiating a project what the regulatory requirements will be.

Finally, the proposed rule does not address Special Resource Waters (SRW).
Simplot recommends that each SRW be evaluated and managed for
antidegradation purposes the same as any other water segment in Idaho.

Simplot recommends the following changes in the proposed rule (new language
is underlined, language to be deleted has a strikethrough):

052.06. lIdentification of Tier | and Il Waters. The Department will
utilize a water body by water body approach in determining where Tier I
protection is appropriate in addition to Tier | protection. This approach
shall be based on an assessment of the chemical, physical, biological and
other information regarding the water body. The most recent federally
approved Integrated Report and supporting data will be used to determine
the appropriate level of protection as follows.

a. Water bodies identified in the Integrated Report, including water bodies
designated as special resource waters, as fully supporting assessed uses
(Categories 1 and 2) will be provided Tier |l protection.

b. Water bodies identified in the Integrated Report, including water bodies
designated as special resource waters, as not assessed (Category 3) will
be provided Tier | an-appropriate level of protection en—a-case-by-case

until basis—using information is_available to determine whether assessed

uses are supported. at-the-tmqe-e#aje;epesal—fepa—newepmssued—pefmﬁ
or licernse:

c. Water bodies identified in the Integrated Report, including water bodies
designated as special resource waters, as not supporting an assessed
use (Cateqories 4a, 4b, 4c and 5) will receive Tier | protection_unless the
water bodies in Category 4c do not meet beneficial uses solely due to
natural conditions. Such water bodies shall be identified in the Integrated
Report and be approved by the Board of Environmental Quality. as
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1D. List of Waters Protected

The proposed rule has the Department not maintaining a list of Tier | or || waters.
From an implementation viewpoint, not having such as list will make it more
difficult for the regulated community to plan and prepare for the regulatory
process of getting a new permit or renewed NPDES permit.  Simplot
recommends that DEQ maintain a list of Tier | and Il waters. Such a list is very
helpful for the regulated community to understand what the regulatory
requirements (and process) may be for getting an approval for a new or
expanded discharge.

Simplot recommends the following changes in the proposed rule (new language
is underlined, language to be deleted has a strikethrough):

052.01. List of Waters Protected. All waters receive Tier | protection.
Waters receiving Tier Il protection will be identified using a water body by
water body approach during the antidegradation review. The Department
will Aot maintain a list of Tier | or Il waters. Waters given Tier Il protection
are designated in law.

2. Insignificant Discharges

Having a provision for insignificant discharges is very important to the regulated
community as it provides that resources of both the regulated community and DEQ are
focused on significant discharges in terms of the evaluation of antidegradation. Thus,
insignificant discharges should be not subject to Tier Il analysis. The insignificant
discharges portion of the rule should be placed in 052.08 Evaluation of Effect of an
Activity or Discharge on Water Quality.

Also, the criteria should just be “increase ambient concentrations by more than 10

percent.” Determining assimilative capacity can be (for some contaminants) more
difficult to determine with certainty as compared to calculating ambient concentrations.
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Simplot recommends the following changes in the proposed rule (new language is
underlined, language to be deleted has a strikethrough):

052.09-a. 08.e. Insignificant Discharge. The Department shall consider the size
and character of a discharge or the magnitude of its effect on the receiving
stream and may determine that it is insignificant. If a discharge is determined to
be insignificant, then no further Tier Il analysis, as set forth in Subsections
052.09.b., 052.09.c., and 052.02.d., shall be required.

i. In no case will the Department determine insignificance when the

proposed change in the discharge, from conditions as of July 1, 2011 will:
(H-lnecrease increase ambient concentrations by more than ten
percent (10%); of

) G b irnilati ity ] ;
percert{10%)
i. The Department reserves the right to request additional information

from the applicant in making a determination a proposed change in
discharge is insignificant.

3. Restoration Projects

The “definition” of what are restoration projects needs to be clarified to include CERCLA
or other administrative consent or voluntary orders. These type of projects are
common, especially in relationship to landscape projects (mining related projects).
Subjecting such projects to antidegradation review would add an unnecessary
administrative step that would further delay actual “improvements on the ground.

Simplot recommends the following changes in the proposed rule (new language is
underlined, language to be deleted has a strikethrough):

052.02. Restoration Projects. Changes in water quality may be allowed by the
Department without an antidegradation review where determined necessary to
secure long-term water quality improvement through restoration projects
designed to trend toward natural characteristics and associated uses to a water
body where those characteristics and uses have been lost or diminished. Such
changes include approved mining reclamation plans, and actions taken under
CERCLA. 42 USC § 9601 et seq. or state administrative or voluntary orders.

4. Alternatives Analysis and Socioeconomic Justification

The alternatives analysis in the proposed rule (052.09.c.) is essentially a top-down
control technology requirement. There is no requirement in Idaho’s statutes or rules for
using such an approach. The Idaho antidegradation policy implementation procedure
needs to have factors that provide information that enable an economic evaluation of
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alternatives so that comparisons can be done for similar situations. Such information is
needed to determine what is reasonable. Specific information that needs to be included
in such an analysis includes:

(A) Whether the costs of the alternative significantly exceed the costs of the
proposal;

(B) For publicly owned treatment works (POTWs) or public water supply projects,
whether user charges resulting from the alternative would significantly exceed
user charges for similarly situated OPTWs or public water supply projects;

(C)  For private industry, whether the alternative would have a significant adverse
effect upon the project’s profitability or competitive position (if the project
proponent chooses to provide such information);

(D) For any dischargers, whether treatment costs resulting from the alternative would
significantly exceed treatment costs for any similar existing dischargers on the
segment in question.

(E) The relative, long-term, energy costs and commitments and availability of energy
conservations alternatives.

These are very important factors that need to be considered in the alternative analysis
and they need to be included in the alternatives analysis.

The proposed Idaho rule is very prescriptive for both the alternatives analysis and
socioeconomic justification; the result will be a very resource intensive study of the
proposed project and potential impacts not unlike a Environmental Impact Statement
required under the National Environmental Policy Act. Simplot believes that the
language in the antidegradation policy implementation procedure needs more flexibility
so that the alternatives analysis and socioeconomic justification can match the
complexity of the project and potential changes in water quality.

The portion of the Colorado antidegradation regulation for alternatives analysis and
socio economic justification provides such flexibility.

Simplot recommends the following changes in the proposed rule (new language is
underlined, language to be deleted has a strikethrough):

c Altematlves Analysus Degpadamn%m#be—deemed—ﬂeeessapf—emy—#—thae—am
- The applicant

seekmg authorlzatlon to degrade hlgh water quallty must prowde an analysis of
alternatlves i

that can be reasonably implemented to
avoid or minimize the degradation of water quality. To identify the least
degrading alternative that is reasonable, the following prirciples factors shall be
followed considered:
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ign. An assessment to address
practical water quality control technologies, the feasibility and availability
of which has been demonstrated under field conditions similar to those of
the activity under review. The scope of alternatives considered shall be
limited to those that would accomplish the proposed regulated activity’s
purpose. This assessment should include:

(1) Whether the costs of the alternative significantly exceed the

costs of the proposal;

(2) For publicly owned treatment works (POTWSs) or public water
supply projects, whether user charges resulting from the alternative
would significantly exceed user charges for similarly situated
OPTWs or public water supply projects;

(3) For private industry, whether the alternative would have a
significant adverse effect upon the project's profitability or
competitive position (if the project proponent chooses to provide
such information);

(4) For any dischargers, whether treatment costs resulting from the
alternative would significantly exceed treatment costs for any
similar existing dischargers on the segment in question;

(5) The relative, long-term, energy costs and commitments and
availability of energy conservations alternatives.

fii. i. The Department retains the discretion to require the applicant to
examine specific alternatives or provide additional information to conduct
the analysis.

iv. ln-selecting-the-preferred-alternative-theapplicantshall:

" I tornatives.bv-thel
cost-effectiveness-at-pellutantreduction;
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d. Socioeconomic Justification. Degradation of water quality deemed necessary
must also be determined by the Department to accommodate important

economic or socual development nemiee-#ee%eméekmg%u%henzaﬂen

the The followmg factors steps wnII be con3|dered for te—demene#ate thls
determination:

i. Identify the affected community or area.

i. Describe the important social or economic development associated
with the activity.

ii. Identify the relevant social, economic, and environmental heaith
benefits and costs associated with the proposed degradation in water
quality for the preferred alternative. Benefits and costs that must may be
analyzed include, but are not limited to:

(1) Economic benefits to the community such as changes in
employment, household incomes and tax base;
(2) Provision of necessary services to the community.

(4) (3) Impacts to direct and indirect uses associated with high
quality water, e.g. fishing, recreation, and tourism; and

(5) (4) Retention of assimilative capacity for future activities or
discharges.

iv. Factors identified in the socioeconomic justification should be
quantified whenever possible but for those factors that cannot be
quantified a qualitative description of the impacts may be accepted; and

v. If the Department determines that more information is required, then

the Department may require the applicant to provide further information or
seek additional sources of information.
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5. Summary.

The Antidegradation Rules need to provide a commensurate level of review with
potential for impact on the environment. For example, the antidegradation review
process should utilize streamlined processes for discharges in which there are no
increases in the discharge of a regulated pollutant or any increase in discharge is
insignificant. This also makes good sense given the state's delicate financial situation.
DEQ should focus on crafting an implementation plan that makes the most efficient use
of existing and currently expected state resources. We appreciate the Department’s
consideration of these comments.

Sincerely,

Alan L. Prouty
Vice President, Environmental and Regulatory Affairs
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